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STATEMENT OF THE CASE 
This i s an appfvi * in.in .t judgment r< m l ^ r f i lv i
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af t e : 
JURISDICTIONAL STATEMENT 
Jurisdiction is conferred on this Court pursuant to Utah Code 
Ann, § 78-2a-3(d) (Supp. 1990) and Rule 26(2)(a), Utah Rules of 
Criminal Procedure (1990) whereby a defendant in a criminal action 
in circuit court may take an appeal to the Court of Appeals from a 
final judgment and conviction. In this case final judgment and 
conviction were rendered by the Honorable Paul G. Grant, Judge, 
Third Circuit Court, Third Circuit Court, in and for Salt Lake City, 
State of Utah. 
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TEXTS OF STATUTESy RULES AND CONSTITUTIONAL PROVISIONS 
CONSTITUTIONAL PROVISIONS 
Amendment VI, Constitution of the United States: 
In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury of 
the state and district wherein the crime shall have been 
committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and 
cause of the accusation; to be confronted with the witnesses 
against him; to have compulsory process for obtaining 
witnesses in his favor and to have the assistance of counsel 
for his defense. 
Amendment XIV, Section (1), Constitution of the United States: 
All persons born or naturalized in the 
United States, and subject to the 
jurisdiction thereof, are citizens of the 
United States and of the state wherein they 
reside. No state shall make or enforce any 
law which shall abridge the privileges or 
immunities of citizens of the United States; 
nor shall any state deprive any person of 
life, liberty, or property, without due 
process of law; nor deny to any person 
within its jurisdiction the equal protection 
of the laws. 
Article I, Section 7 , Constitution of the State of Utah: 
No person shall be deprived of life, 
liberty, or property, without due process of 
law. 
Article If Section 12, Constitution of the State of Utah: 
In a criminal prosecution the accused 
shall have the right to appear and defend in 
person and by counsel, to demand the nature 
and cause of the accusation against him, to 
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have a copy thereof, to testify in his own 
behalf, to be confronted by the witnesses 
against him, to have compulsory process to 
compel the attendance of witnesses in his 
own behalf, to have a speedy public trial by 
an impartial jury of the county or district 
in which the offense is alleged to have 
been, and the right to appeal in all cases. 
In no instance shall any accused person, 
before final judgment, be compelled to 
advance money or fees to secure the rights 
herein guaranteed. The accused shall be not 
compelled to give against himself, a wife 
shall not be compelled to testify against 
her husband; nor a husband against his wife; 
nor shall any person be twice put in 
jeopardy for the same offense. 
STATUTES 
Utah Code Ann., Section 76-2-302(1): 
A person is not guilty of an offense when 
he engaged in the proscribed conduct because 
he was coerced to do so by the use or 
threatened imminent use of unlawful physical 
force upon him or a third person, which 
force or threatened force a person of 
reasonable fairness in his situation would 
not have resisted. 
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STATEMENT OF THE ISSUE 
Did the trial court violate defendant's due process right to 
present a defense by denying defendant's motion in limine to present 
evidence and have the court instruct on a necessity defense? 
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STATEMENT OF THE FACTS 
Shortly after noon on February 24, 1990, a woman was 
observed to paint a message on the floor of the State Captiol 
building (T. 32-33). Ms. Mincorelli admitted at trial that she 
painted "We, the homeless of Utah, want ten minutes, Bangerter, 
now," on the floor at the capitol on February 24 (T. 49). 
Immediately prior to trial defendant raised a motion in limine to be 
allowed to present evidence via an expert going to the defense of 
necessity (T. 3-6, 8-9 & 11-12). The trial court denied the motion 
(T. 9-12). Defendant's requested jury instruction no. 15 concerning 
the "necessity" defense was subsequently not given, although it had 
been offered (See Addendum "A.") 
Ms. Mincorelli was convicted by the jury of Criminal 
Mischief. 
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SUMMARY OF ARGUMENT 
The defendant in a criminal case has a due process right to 
present a defense. In the present case this constitutional right 
was violated by the trial court, when it refused to allow 
introduction of evidence by an expert witness on the conditions of 
the homeless and argument on the necessity of the defendant's 
actions. 
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ARGUMENT 
POINT; THE TRIAL COURT ERRED WHEN IT 
DENIED MS, MINCORELLI'S MOTION TO PUT ON 
EVIDENCE GOING TO THE DEFENSE OF NECESSITY. 
A. MS, MINCORELLI'S RIGHT TO OFFER A 
DEFENSE AND COMPEL WITNESSES TO TESTIFY 
IN HER BEHALF WERE VIOLATED BY THE 
TRIAL COURT'S RULING. 
The defendant in a criminal case has a due process right 
under the Fourteenth Amendment to the United States Constitution and 
Article I, Section 7 of the Constitution of the State of Utah to 
present a defense. Chambers v. Mississippi, 410 U.S. 284, 302 
(1973). This due process right to present a defense includes the 
Sixth Amendment right to compulsory process of witnesses. 
The right to offer the testimony of 
witnesses, and to compel their attendance, 
if necessary, is in plain terms the right to 
present a defense, the right to present the 
defendant's version of the facts as well as 
the prosecution's to the jury so it may 
decide where the truth lies. Just as an 
accused has the right to confront the 
prosecution's witnesses for the purpose of 
challenging their testimony, he has the 
right to represent his own witnesses to 
establish a defense. This is a fundamental 
element of due process of law. 
Washington v. Texas, 388 U.S. 14, 19 (1967). 1 
^Article I, Section 12, includes the Utah Constitution's 
provisions for the right to compulsory process. See State v. 
Schreuder, 712 P.2d 264, 275 (Utah 1985), which notes the small 
differences in wording between the federal and state provisions. 
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In the present case, the defendant made a pretrial motion to 
the trial court requesting the right to present evidence going to 
the defense of necessity by means of an expert (T. 3-6). 
Ms. Mincorelli was charged with the crime of criminal mischief for 
painting on the floor under the rotunda at the State Capitol 
building "We, the homeless of Utah, want ten minutes, Bangerter, 
now" (T. 49). The defendant testified that she had become homeless 
in May of 1988 (T. 50-51) and also testified to all of her efforts 
to contact the governor and others concerning the problems facing 
the governing numbers of homeless people in Utah (T. 50-59). 
Nothing came of her efforts as far as Ms. Mincorelli was concerned. 
The trial court allowed this testimony to go to 
Ms. Mincorelli's intent to cause damage (T. 12), but would not allow 
Ms. Mincorelli to rely on necessity as a defense in the trial (T. 
9-11). Defendant made a proffer of the testimony that would be 
given by an expert on the plight of the homeless in Utah. It was 
indicated that Jeff Fox a former state legislator and worker in the 
community dealing with the issues of homelessness and hunger would 
testify to the significant natural and manmade harms the homeless 
face every day and to the activities of many people trying to find 
a solution to the problem of the homeless in Utah (T. 4-5). 
Because the trial court indicated it would not allow testimony going 
to the defense of necessity, Mr. Fox never took the stand (T. 12). 
The trial court's denial of this avenue of defense violated 
Ms. Mincorelli's right to present witnesses in her behalf and to 
present a defense. 
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B. MS MINCORELLI PROFFERED SUFFICIENT 
EVIDENCE TO POT THE DEFENSE OF 
NECESSITY TO THE JURY. 
State v. Tuttle, 730 P.2d 630 (Utah 1986), set out the 
necessity defense in the context of an escape charge. Necessity as 
a defense is based on the Model Penal Code and not the common law, 
as enacted in Utah Code Ann. § 76-2-302, and subsumed under the 
broader term of duress. 
The duress as enacted in Utah's current 
criminal code simply states the broadest 
contours of the defense as it might be 
raised against a criminal charge. Nothing 
in the 1973 Utah legislative history or in 
the commentary to the Model Penal Code 
indicates that the new code was intended to 
abolish subtle yet sound common law 
qualifications upon the defense as ib 
relates to specific crimes that are 
consistent with its essential nature and 
that do not otherwise conflict with the 
provisions or the purposes of the new 
criminal code. 
Tuttle at 633. 
No Utah case considers what the contours of the defense 
might be in a case such as the present. However, Cleveland v. 
Municipality of Anchorage, 631 P.2d 1073 (Alaska 1981), considers 
what the elements of the defense should be in a case that is closer 
to the one under consideration. Cleveland is a case in which the 
necessity defense evidence was presented to the jury. After 
conviction, the appellants sought reversal on the grounds that the 
trial court refused to instruct on the defense. The appellate court 
affirmed the conviction. 
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Three elements are required to show necessity: 
1) The act charged must have been done to 
prevent a significant evil; 2) there must 
have been no adequate alternative; 3) the 
harm caused must not have been 
disproportionate to the harm avoided. 
Cleveland at 1078. The first two elements require a subjectively 
reasonable assessment by the defendant; the third element requires 
on objective assessment of balancing test. j[d. Additionally, the 
significant evil of the first element must either be a physical 
force of nature or if a human force it must be an evil that is an 
unlawful threat. Cleveland at 1078-79. 
Ms. Mincorelli proffered to the trial court that her 
expert, Mr. Fox, would testify that a homeless person, including 
Ms. Mincorelli faced significant and almost certain harm from 
natural and manmade evils. Malnutrition, disease, death by exposure 
are all problems the defendant faced specifically and statistically 
simply by being on the street (T. 4-5). Manmade unlawful evils such 
as assault, sexual assault and murder, Mr. Fox would say, are a part 
of a homeless womanfs life. Ij3. Ms. Mincorelli herself testified 
to a prior assault with a knife she had experienced. (T. 59). This 
was a sufficient proffer to at least allow Mr. Fox to testify and 
put the evidence as to the first element to this jury. 
Mr. Mincorelli also proffered that Mr. Fox would testify as 
to all of the efforts made within the community to solve the 
homeless problem (T. 5). In addition, Ms. Mincorelli testified 
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extensively as to what she had done, to little or no avail, to help 
solve the problem (T. 51-59)• Both elements one and two were 
sufficiently made out by testimony and proffer to have allowed this 
evidence into this trial. Ms. Mincorelli held a subjectively 
reasonable belief in the harm she faced and subjectively reasonable 
belief that all legal avenues had been foreclosed. 
The testimony as to element three was inpart given at 
trial. Ms. Mincorelli, according to the trial court, caused an 
economic harm amounting to $25.00 (T. 87). The States argued that 
the damage was no greater than this (T. 79). If Mr. Fox had been 
allowed to testify, the trial court ruled that his testimony would 
be allowed only if it went to Ms. Mincorelli's state of mind 
(T. 12), Mr. Fox would have amply demonstrated that the likely and 
inevitable harm facing a homeless person far outweighs the $25.00 
harm caused by Ms. Mincorelli. 
Ms. Mincorellifs pretrial motion should not have been 
denied by the trial court. The expert testimony of Mr. Fox should 
have been allowed to go to the jury. The necessity defense should 
have been put to the jury. The trial court should merely have 
decided, if there was a proffer of sufficient evidence to make a 
prima facie showing of the defense. It was for the jury to decide, 
if the elements of the defense were actually made out. 
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CONCLUSION 
For any and all of the foregoing reasons, Appellant, Nina 
Mincorelli, respectfully requests that this Court reverse her 
conviction and remand the case to the Circuit Court for a new trial 
RESPECTFULLY SUBMITTED this J day of August, 1990. 
ftaiO iWj U\ 
ROBERT L. STEELE 
Attorney for Defendant/Appellant 
CERTIFICATE OF DELIVERY 
I, Robert L. Steele, do hereby certify that I mailed four 
copies of the foregoing brief of appellant to Virginia Christensen 
of the Salt Lake County Attorney's Office, 231 East 400 South, Salt 
Lake City, Utah 84111 this \ / day of August, 1990. 
^aCvftw 
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MAILED/DELIVERED a copy of the foregoing to the Salt Lake 
County Attorney's Office, 231 East 400 South, Salt Lake City, Utah 
84111 this day of August, 1990. 
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ADDENDUM A 
ROBERT L. STEELE 
ATTORNEY FOR DEFENDANT 
SALT LAKE LEGAL DEFENDER ASSOC. 
424 East 500 South, Suite 300 
Salt Lake City, Utah 84111 
Telephone: 532-5444 
IN THE THIRD CIRCUIT COURT IN AND FOR SALT LAKE COUNTY, 
STATE OF UTAH, SALT LAKE DEPARTMENT 
STATE OF UTAH, 
Plaintiff, 
v. 
NINA MINCARELLI, 
Defendant. 
DEFENDANT'S REQUESTED 
INSTRUCTIONS TO THE JURY 
Case No. 901002462MS 
JUDGE PAUL G. GRANT 
The defendant, NINA MINCARELLI, by and through her attorney 
of record, ROBERT L. STEELE, hereby requests this Court in its 
charge to the jury to submit Instruction Nos. 1 through \b 
inclusive. 
DATED this )$ day of April, 1990. 
L. Si 
attorney for Defendant 
this 
RECEIVED a copy of the foregoing Instructions to the Jury 
day of April, 1990. 
INSTRUCTION NO. 
You are instructed that the defense of necessity is a 
complete defense to the charge of CRIMINAL MISCHIEF. The defense of 
necessity is available to avoid an imminent public or private injury 
of such gravity that, according to ordinary standards of 
intelligence and morality, the desirability and urgency of avoiding 
such injury clearly outweigh the desirability of avoiding the injury 
sought to be prevented by the crime of CRIMINAL MISCHIEF. 
The prosecution has the burden to prove beyond a reasonable 
doubt that the defense of necessity does not apply to the 
defendant. If it fails to meet that burden, you must find the 
defendant not guilty. 
